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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 6th day of October, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12649
V.

BENNI E B. FI NNELL

Respondent .
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ORDER DENYI NG RECONSI DERATI ON

Respondent seeks reconsideration or rehearing of our
decision in this case, NISB Order EA-4217, served July 27, 1994.
In that decision, we affirnmed findings that respondent had
violated 14 CF. R 91.119(d) and 91.13(a), in a |low helicopter
flight that resulted in spooking of horses on the ground, the
escape and injury of one horse, and potential injury to a nearby
rider. W deny the petition.

On petition, respondent argues that the Board erred in
connecting the | oose horse with respondent’'s helicopter flight.
He offers no conpelling reason why we shoul d reverse our prior
conclusion. Respondent clainms that we msinterpreted Exhibit C
41, his earlier witten statenent, as to the tine of key events.

Contrary to our conclusion that, according to that exhibit,
respondent was at the scene at approximtely 2:00 P.M, he argues
that the exhibit is properly read to put himat the scene at 1:00
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P.M But, even if his prior statenent is read to put himat the
scene at 1:00 P.M, we would not be convinced that it was not
respondent operating the helicopter, as respondent's tine
evidence is not entirely reliable. As noted in our prior
decision (slip op. at 10), respondent's testinony at the hearing
was that he was flying in the area at 11:30 A.M, not 1:00, nor
has he expl ained the inconsistency.

Qur analysis of the time of respondent's flight reflected a
revi ew and amal gamation of all the evidence. And, contrary to
respondent's all egation, Sharon Kai ser was not exact about when
she saw the horse, other than noting that it was while she was
sweepi ng the store porch, and that she usually sweeps the porch
within 1 1/2 hours of the 3:00 P.M beginning of her shift. 1In
any case, when the horse appeared at the tavern is a sonewhat
easier (and less significant) question to answer on this record
t han when the helicopter flight occurred, and her evidence does
not assist that latter inquiry.

These and other matters respondent raises remain credibility
questions that he presents insufficient reason to overturn.® As
the Adm nistrator notes, and | ooking at the evidence overal
rather than mnute parts of it, the overwhel m ng wei ght of the
evi dence supports a finding that respondent overflew the Vickers
arena and spooked the horses. There was absolutely no evidence
that there was another helicopter flying in the area that day.

Respondent al so argues that we should have found the | anding
strip appropri ate because a reconnoiter pass was nade. See prior
deci sion, footnote 19. Respondent had argued that he qualified
for the exception to § 91.119 because he was |anding at the tine.

W noted that "to qualify for the exception, it nust be shown
that the landing site is appropriate.”

Respondent ignores other testinony by the student pilot.
Al though he first testified to a reconnai ssance pattern, he later
deni ed any actual recollection of the flight. But nore
important, this argunent m sunderstands our decision. W did not

'Respondent al so chal | enges our finding that his statement
that he was on the phone shortly after 3:00 P. M (and supporting
phone records) is not reliable proof he was at hone and not the
pilot of the helicopter. But his explanation that he was on the
phone to his sister at the tine he is alleged to have been flying
IS supported no better on petition than it was at the hearing.
And, as the Admnistrator notes, it is possible that, if he had
been at the Bellinghamairstrip at 2:00 or earlier, he could be
home shortly after 3:00 P.M (see Tr. at 768, according to
respondent it takes approximately 50 mnutes to travel fromthe
house to the takeoff point and prepare the helicopter for
t akeof f).
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hold that the landing site was i nappropri ate because no
reconnoi ter pass was made. The finding regarding the reconnoiter
pass was in support of our conclusion that respondent had not
taken sufficient precautions. W had no need to reach the issue
in the context of the propriety of the landing site. The basis
for our finding that the | andi ng exception did not apply was our
concl usion that respondent had not shown it necessary to overfly
the Vickers' arena at extrenely low altitude to | and a helicopter
at the hangar. He does not address this matter in his petition.

ACCORDI NAY, IT IS ORDERED THAT:
1. The petition is denied; and
2. The 30-day suspension of respondent's commercial pilot

certichate shal |l begin 30 days fromthe date of service of this
or der.

HALL, Acting Chairman, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above order.

’For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



